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AMICI STATEMENT OF INTEREST

ALLIANCE DEFENSE FUND (“ADF”) is a not-for-profit pblic interest
organization that litigates and provides strat@igmning, training, and funding to
attorneys and organizations regarding religious kberties, sanctity of life, and
family values. ADF and its allied organizationpmesent hundreds of thousands of
Americans who object to the eroding standards oédey in our society. Its allies
include more than 1,200 lawyers and numerous puttkcest law firms. ADF has
advocated for the rights of Americans to maintéaamdards of decency and
exercise their religious beliefs in hundreds ohgigant cases throughout the
United States, having been directly or indirectiyalved in at least 500 such cases
and legal matters, including cases before the SupKeourt of United States such
asGood News Club v. Milford Central Schod83 U.S. 98 (2001 Mitchell v.
Helms 530 U.S. 793 (20007;roxel v. Granville 530 U.S. 57 (2000Agostini v.
Felton 521 U.S. 203 (1997PRale v. Boy Scouts of Americz80 U.S. 640 (2000),
City of Erie v. Pap’s A.M529 U.S. 277 (2000National Endowment for the Arts
v. Finley, 524 U.S. 569 (1998Yacco v. Quill 521 U.S. 793 (1997), and
Washington v. Glucksger§21 U.S. 702 (1997).

Morality in Media, Inc (“MIM”) has an interest ifhis case as a New York,
not-for-profit, interfaith, charitable corporatioorganized in 1968 for the purpose

of combating the distribution of obscene matenahe United States and



upholding decency standards in the media. Nowonatiin scope, this
organization has affiliates and chapters in varstages. Its Board of Directors
and Advisory Board are composed of prominent bgsimen, clergy, and civic
leaders. The Founder and President of MIM (umsildeath in 1985) was
Reverend Morton A. Hill, S.J. In 1968, Father hiths appointed to the
President's Commission on Obscenity and Pornograpleyand Dr. Winfrey C.
Link produced the "Hill-Link Minority Report of thBresidential Commission on
Obscenity and Pornography,” which was cited byStpreme Court iiKaplan v.
California, 413 U.S. 115, 120 n.4 (1973) andAaris Adult Theatre | v. Slaton
413 U.S. 49, 58 notes 7 and 8 (1973). MIM focusetegal and law enforcement
issues related to obscenity, child pornographyptieadcasting and other mass
communication of indecent material, and the disjglagt dissemination to minors

of materials which are harmful to minors.



INTRODUCTION
Appellants argue to this honorable Court that thericbelow should have
instructed the jury to apply a so-called “natiosi@ndard” when considering
community standards for the first and second prardise three-prong test for
obscenity established Miller v. California, 413 U.S. 15 (1973)Yet there would
have been no precedent for doing so and the Supfems of the United States in
several cases has indicated that a national sthislarappropriate.

l. USE OF A NATIONAL STANDARD FOR OBSCENITY CRIMES
WOULD BE AN EXERCISE IN FUTILITY

The United States has firmly rejected the usermdtional standard in
obscenity cases. It has done so with claritysahdmark obscenity caseg.
Miller v. California, and in cases followinglndeed, inMiller, 413 U.S. at 30, the
Court proclaimed that it would be futile to useational community standard:

Under a National Constitution, fundamental Firstexrdment
limitations on the powers of the States do not yesgn community to
community, but this does not mean that there arshould or can be,
fixed, uniform national standards of precisely wappeals to the
“prurient interest” or is “patently offensive.” The are essentially
guestions of fact, and our Nation is simply too &gl too diverse for
this Court to reasonably expect that such standardisl be
articulated for all 50 States in a single formuwatieven assuming the
prerequisite consensus exists. When triers ofdeetisked to decide
whether “the average person, applying contemparanymunity
standards” would consider certain materials “pmitieit would be
unrealistic to require that the answer be basesbome abstract
formulation. The adversary system, with lay jurasshe usual
ultimate fact finders in criminal prosecutions, héstorically
permitted triers of fact to draw on the standarideir



community...To require a State to structure obsceamibgeedings
around evidence of mational “community standard” would be an
exercise in futility. (Emphasis added.)

Miller at 413 U.S. at 32-33, also specifically rejectezirtbtion that the
Constitution requires national uniformity:

It is neither realistimor constitutionally sountb read the First
Amendment as requiring that the people of MainBl@sissippi
accept public depiction of conduct found tolerahléas Vegas, or
New York City...People in different States vary ieithtastes and
attitudes, and this diversity is not to be straddig the absolutism of
imposed uniformity. As the Court made cleaMishkin v. New York
383 U.S. 502 (1966) at 508-509, the primary coneétin requiring a
jury to apply the standard of “the average perapplying
contemporary community standards” is to be cettzam, so far as
material is not aimed at a deviant group, it wéljadged by its
Impact on an average person, rather than a patigidusceptible or
sensitive person -- or indeed a totally insensitiie. (Emphasis
added.)

A year afteiMiller, in Hamling v. United Stateg,18 U.S. 87 at 104-05
(1974), the Court once again rejected the arguthania national standard was
appropriate in federal obscenity prosecutions asal @arified that the standard to
be used was not necessarily a “precise” smallegmggdic area:

Miller rejected the view that the First and FourteentteAdments
require that the proscription of obscenity be basedniform
nationwide standards of what is obscene, descriile standards as
“hypothetical and unascertainable”...But in so ddimg Court did not
require as a constitutional matter the substitutibsome smaller
geographical area into the same sort of formulatélst was stated in
terms of the understanding of “the average perapplying
contemporary community standards.”...Our holdind/iier that
California could constitutionally proscribe obsdgnn terms of a



“statewide” standard did not mean that any suchipeegeographic
area is required as a matter of constitutional law.

In Jenkins v. Georgiad18 U.S. 153, 157 (1974), the Court again stttetd
a trial court is not required to specify what conmityi standards apply:

We also agree with the Supreme Court of Georgmjdicit approval of the
trial court’s instructions directing jurors to agpgtommunity standards”
without specifying what “community,”...A State mayadse to define an
obscenity offense in terms of “contemporary comrtyusiandards” as
defined inMiller without further specification, as was done heret may
choose to define the standards in more precisergpbig terms, as was
done by California iMiller.

Miller andHamlingalso reaffirmed the right of jurors in criminalses to
make decisions based on their knowledge of commstéindards:
The adversary system, with lay jurors as the usliiahate fact finders

In criminal prosecutions, has historically perndtteers of fact to
draw on the standards of their community Miller, 413 U.S. at 30.

! Amicinote that in making indecency determinations ud@e.S.C. § 1464, the
Federal Communications Commission (FCC) utilizesntemporary community
standardgor the broadcast medium(Emphasis added.) FCC Commissioners,
however, can be expected to have a sense of whatéptable in a nationwide
medium 6ee, e.g www.fcc.gov (biographical information for Commisners));
Commissioners also participate in open meetingsrarohe nationgee
www.fcc.gov (Commission Meetings)); and the FCCerges many complaints
each year relating to indecency, obscenity andapitf (seelndecency
Complaints and NALs: 1993-2006, http://www.fcc.gewloip/
ComplStatChart.pdf.) Iimfinity Broadcasting Corporation of Pennsylvania
(Reconsideration)3 FCC Rcd930, 933 (1987), the FCC stated: “In making the
required determination of indecency, Commissioneasv on their knowledgef
the views of the average viewer or listener, as astheir general expertism
broadcast matters. The determination reached ssrtbtione based on a local
standard, but one based on a broader standarddaddasting generally.”
(Emphases supplied.)



Our analysis iMiller of the difficulty in formulating uniform national
standards of obscenity, and our emphasis on tligyaddithe juror to
ascertain the sense of the “average person, agptgintemporary
community standards” without the benefit of exmdence, clearly
indicates that 18 U. S. C. § 1461 is not to berprted as requiring
proof of the uniform national standarddamling,418 U.S. at 105.

The result of théMiller cases, thereforas a matter of constitutional
law and federal statutory construction, is to pernjitrar sitting in
obscenity cases to draw on knowledge of the comiynivicinage
from which he comes in deciding what conclusiore“dverage
person, applying contemporary community standands’ild reach in
a given caseld. at 105 (Emphasis added.)

Were jurors to be questioned during voir dire alibair knowledge of
national community standardgotential jurors who were not well educated or
well traveled could be excluded from the jdnBuch hypothetical concepts are
also outside the scope of the jury’s common knogdeaind could infringe on the
jury’s ability to use its collective knowledge tp@y contemporary community

standards.

® See, e.gSmith v. United Stated31 U.S. 291, 308 (1977),

® According to survey commissioned by Morality in dlieand conducted by
Harris Interactive in July 2006, seventy-three pat®of adult Americans did not
consider it morally acceptable to view pornographiteos and websites, but the
percentages varied based on education levels galdcatomual household income.
Eighty-one percent of adults with a high schooleadion or less did not consider
it morally acceptable, versus sixty-six percenttfarse with at least some college
education or higher. Seventy-nine percent of aduhlose total annual household
income was less than $60,000 did not considerciéptable, versus fifty-nine
percent for those whose annual household incomeeebed $60,00(6ee
http://www.obscenitycrimes.org/news/survey0720086.cf



In a case involving use of telephones to distelpdrnographySable
Communications of California, Inc. v. FC@92 U.S. 115, 125-26 (1989), the
Supreme Court again held national standards ofesiitycare not required:

As we have said before the fact that “distributafrallegedly obscene
materials may be subjected to varying communitgdaads in the
various federal judicial districts into which thegnsmit the materials
does not render a federal statute unconstitutioeehuse of the failure
of application of uniform national standards of cdrsty”...

Furthermore, Sable is free to tailor its messages selective basis,
if it so chooses, to the communities it choosesetve. While Sable
may be forced to incur some costs in developingisnpdementing a
system for screening the locale of incoming céltisre is no
constitutional impediment to enacting a law whicAynnmpose such
costs on a medium electing to provide these mess¥dgeether Sable
chooses to hire operators to determine the sodrte @alls or
engages with the telephone company to arrangééosdreening and
blocking of out-of-area calls or finds another meéor providing
messages compatible with community standards ecesidn for the
message provider to make. There is no constitutimenaier under
Miller to prohibiting communications that are obscensoime
communities under local standards even thoughdheyot obscene
in others. If Sable’s audience is comprised ofedldht communities
with different local standards, Sable ultimatelyalsethe burden of
complying with the prohibition on obscene messagesation
omitted.)

In Reno v. ACLU521 U.S. 844, 877-878 (1997), the Supreme Court
invalidated a provision of the Communications DeseAct of 1996 (CDA) that
prohibited distribution of “indecent” content oretinternet, observing at one

point, “Moreover, the ‘community standards’ critarias applied to the Internet



means that any communication available to a naiim® audience will be judged
by the standards of the community most likely toffended by the message.”
But as Justice Thomas observedshcroft v. ACLUS535 U.S. 564, 577-579
(2002) (plurality opinion}:

The CDAs use of community standards to identifyepty offensive
material...was particularly problematic in light bt statute’s
unprecedented breadth and vagueness. The statgieedacommunications
depicting or describing ‘sexual or excretory atids or organs’ that were
‘patently offensive as measured by contemporaryrsomty standards’ — a
standard somewhat similar to the second prorgilkér's three-prong test.
But the CDA did not include any limiting terms regaing Miller's
additional two prongsSee Rendb?21 U.S. at 873. It neither contained any
requirement that restricted material appeal tqotiaeient interest nor
excluded from...its coverage works with serious &itgr artistic, political,
or scientific valuelbid.

In Reng we emphasized that the serious value “requiremsgudrticularly
important because, unlike the ‘patently offensiaed ‘prurient interest’
criteria, it is not judged by contemporary commysitandards”... This is
because “the value of [a] work [does not] vary froommunity to
community based on the degree of local acceptarasiwon.”ld., at 500.
Rather, the relevant question is “whether a reddenzerson would find . . .
value in the material, taken as a whold.; at 501. Thus, the serious value
requirement “allows appellate courts to impose sbmiations and
regularity on the definition by settings a matter of lawa national floor for
socially redeeming valueRenq supra, at 873 (emphasis added), a
safeguard not present in the CDA.

In Nitke v. Gonzalez113 F.Supp. 2d 262 (S.D.N.Y. 2008&)f'd, 545 U.S.

1015 (2006), plaintiffs challenged another provisod the CDA that prohibits by

* In Ashcroft v. ACLUthe Supreme Court held that the Child Online &utidn
Act’s “reliance on community standards to identifyaterial that is harmful to
minors’ does not by itself render the statute sarislly overbroad for purposes of
the First Amendment.” 535 U.S. at 586 (pluralipiroon).



means of a telecommunications device the transomssi any communication
which is “obscene,” knowing that the recipientlo¢ tommunication is under 18
years of age. Plaintiffs asserted that the CDAvigion was overbroad inasmuch
as it prohibited a substantial amount of speechwiaa protected, based on local
standards prevailing in one or more other commesitin rejecting the plaintiffs’
overbreadth challenge, a three-judge panel condltits the plaintiffs presented
insufficient evidence to support findings regardiagong other things, whether
“the variation in community standards is substdmimough that the potential for
inconsistent determinations of obscenity is gretiten that faced by purveyors of
traditional pornography, who can control the diss&tion of their materials.'ld.
at 272.

In United States v. Thomas4 F.3d 701 (6th Cir. 1996&)ert. den.519 U.S.
820 (1996), the Sixth Circuit also rejected defenslaargument that computer
technology required a definition of community fgterspace rather than the
geographic locale of the federal judicial distotthe criminal trial:

The computer-generated images...were electroniaahsterred

from Defendants’ home in California to the WestBistrict of

Tennessee. Accordingly, the community standardbadfjudicial

district were properly applied in this casé.is well established that

“venue for federal obscenity prosecutions liesainy district from,

through, or into which’ the allegedly obscene mateanoves,

according to 18 U.S.C. § 3237. This may resufirmsecutions of

persons in a community to which they have sent nas$ewhich is

obscene under that community’s standards thougbahemunity
from which it is sent would tolerate the same matér



Id. at 711.

In conclusion, it clearly would have been inapprafar for the court
below to instruct the jury to apply a national stard for community

standards.

[I.  INDETERMINING COMMUNITY STANDARDS, JURIESMUST
CONSIDER A BROAD CROSS-SECTION OF VIEWS

While it has been assumed that there are diffeeeaceng the Federal
districts when it comes to “contemporary commusigndards,” there is no
evidence showing that juries in various districsdarrived at markedly different
decisions when applying the obscenity test to laepornography.

The reality is that there is not a district anywher the nation that does not
include a mixture of citizens when it comes to aghjcation, gender, income,
race, religion, and political or moral views. Téfare, even in a supposedly more
“conservative” community like Dallas, jurors muake into consideration the
views of the many citizens who hold more “moderate”liberal” views. And, in
a supposedly more “liberal” community like New YdCikty, jurors must take into
account the views of the many citizens who argialis or who emigrated from
countries with traditional cultures, or who viewrpography as degrading to

women, or who are concerned about the impact afqmpaphy on children.

10



The United States as a whole is also becoming enodenore
diverse> and juries in federal districts considered momnervative® can
determine that sexual materials are not obscemkile juries in federal
districts that are considered more “libefatan determine that sexual

materials are obsceﬁel.:urthermore, if the concern is that citizens oren

> See, e.g Charise Jones & Paul Overberg, “Demographicdaaple shifts across
the United StatesUSA TODAYAug. 7, 2008; Pete Letheby, “In the Midwest,
Bring on the Immigrants,Denver PostAug. 19, 2007; Emma Johnson, “Shelving
Diversity,” Journal of Property Managemertanuary 2007 (“Many great
American cities are known for their ethnic shoppasjricts...But as the US’
population becomes more ethnically diverse, thaietbhopping experience is
changing throughout the country.”); Haya El Nas$aunbelt, suburbs get more
diverse,”"USA TODAYMar. 7, 2006; William H. Frey, “Diversity Sprea@sit:
Metropolitan Shifts in Hispanic, Asian, and BlackpRlations Since 2000,” The
Brookings Institution, March 2006; Susan Sachs g“€hanging face of America:
The biggest boom in immigration in a century is\gf@rming the way the nation
looks, feels and soundsy'Y. TimesSep. 3, 2001.

® See, e.g “More about the war against porn,”, Jan. 28, 2006
http://blenderartists.org/forum/archive/index.pHpB665.html. (“Texas has
become a favorite venue for judge-shopping fedsmtitporn prosecutors. Defense
attorneys preparing for pending cases expect Dillas the venue of choice for
feds keen to fatten their conviction record by ddiegal battle in one of the most
socially conservative areas in the nation.”).

’ See, e.g Tim Wyatt,“Jurors say torture video is obscenelallas Morning

News Mar. 14, 2006 (“But another movie, a much toutmge video...was not
found to violate community standards.”).

® See, e.gAbbie Vansickle, “Trial More Than About SmuSt. Petersburg Times
Jun. 1, 2008 (“In terms of finding a conservatieenecnunity sympathetic to
prosecutors, Tampa, a city that's home to the Mégrsus strip club and hosts
porn movie awards, isn't an obvious choice.”).

? Kevin Graham, “Jurors Judge Movies Obscefs, Petersburg Timedun. 6,
2008 (“As they heard the word ‘guilty’ read 20 tisneLittle and his team of
attorneys...bowed their heads and remained motionlgsslosing arguments, the

11



liberal communities will be unable to access soypes of hardcore
pornography on the Internet because distribut@sgeosecution in more
conservative communities, requiring “national stmmag” will not
completely solve the problem because national stasdwill presumably

still be higher than those in more liberal commiesit’

1. ALLOWING COMMUNITIESTO HAVE A VOICE DOESNOT
INTERFERE WITH FIRST AMENDMENT RIGHTS

In discussing the permissible scope of obscenits |Jahe Supreme Court in
Miller stated that an obscenity offense must be limeddrks which “taken as a
whole, appeal to the prurient interest in sex, Whgortray sexual conduct in a
patently offensive way, and which, taken as a whadenot have serious literary,
artistic, political, or scientific value.” 413 U.8t 24. This is the core of the
obscenity test, and as the Court observeshnith v. United Stated31 U.S. 291 at
300-01 (1977):

The phrasing of th®liller test makes clear that contemporary

community standards take on meaning only when déineyconsidered

with reference to the underlying questions of that must be

resolved in an obscenity case... The test itselivsithat appeal to the
prurient interest is one such question of facterjury to resolve.

defense asked jurors to consider the nearly fiveed@dult oriented businesses in
the bay area and infer what that suggested abeubotial community standards.”).
9 5ee, e.gln the Matter of Infinity Broadcasting Corporatiaf Pennsylvania2
FCC Rcd 2705, April 29, 1987 (radio licensee argthed Howard Stern show is
acceptable under “local community standards” aatl e FCC should not have
applied “community standards for the broadcast omad).

12



TheMiller opinion indicates that patent offensiveness isedreated
in the same way. The fact that the jury must mesapatent
offensiveness against contemporary community stalsd#oes not
mean, however, that juror discretion in this asetigo
unchecked...The kinds of conduct that a jury woulgbeenitted to
label as “patently offensive” in a Section 1461g@cution are the
“hard core” types of conduct suggested by the exasngiven in
Miller ...

In Jenkins v. Georgiad18 U.S. at 160-61, the Court also stated:

Even though questions of appeal to the “prurietdrast” or of patent
offensiveness are “essentially questions of fattyould be a serious
misreading oMiller to conclude that juries have unbridled discretion
in determining what is “patently offensive.” Notlgmlid we there say
that “the First Amendment values applicable toStegtes...are
adequately protected by the ultimate power of dpfeetourts to
conduct an independent review of constitutionahttawhen
necessary”...but we made it plain that under thadihgl“no one will
be subject to prosecution for the sale or expostiobscene materials
unless these materials depict or describe patefféynsive ‘hard core’
sexual conduct.”.Our own viewing of the film satisfies us that
“Carnal Knowledge” could not be found under M#ler standards to
depict sexual conduct in a patently offensive wakppellant’s
showing of the film “Carnal Knowledge” is simply e “public
portrayal of hard core sexual conduct for its owkes and for the
ensuing commercial gain” which we said was punihabMiller.

In Pope v. lllinois 481 U.S. 497 (1987), the Supreme Court also theld

juries should not be instructed to apply “commumiigndards” when determining

whether a work lacks serious literary, artisticlitpzal or scientific value.

Irrespective of “contemporary community standardserefore, to be

obscene, sexual materials must depict or desch@rl“core sexual conduct” and

must, when taken as a whole, lack serious litelmystic, political, or scientific

13



value. As for prurient appeal, it is difficult imagine what purpose or effect,
other than prurient appeal, a depiction or degoripdf “hard-core” sexual
conduct, which is lacking in serious First Amendinaadue, would have. As
Justice Harlan observed Manual Enterprises Inc. v. Dag70 U.S. 478, 486
(1962) (plurality opinion), “that which is patentbffensive will also usually carry
the requisite ‘prurient interest’ appeat.”

Furthermore, the Supreme Court has recognizedhbaippellate courts
have the authority and duty to make determinatast what is or is not
obscené? and since the Supreme Court has the final sage thest be a First

Amendment threshold of obsceriityhat must be met irrespective of community

1 When the “patently offensive” test was articulatet/lanual Enterprises370
U.S. at 482, the obscenity test encompassed bithasa hard-core pornography.
Today, the obscenity test reaches only “hard-ceexual conduct’Mliller, 413
U.S. at 27), which is even more likely to appedht® prurient interest.

2 See, e.gSmith v. United State431 U.S. at 300-30Denkins 418 U.S. at 160-
161;Kois v. Wisconsii408 U.S. 229, 232 (1972)acobellis v. State of Ohi@78
U.S. 184, 187-190 (1964Roth v. United State854 U.S. at 497-498 (Harlan, J.,
concurring and dissenting).

¥ See, e.gReno v. ACLU521 U.S. at 873 (“The second requirement is
particularly important because, unlike the ‘patgwofifensive’ and ‘prurient
interest’ criteria, it is not judged by contempgranmmunity standards...This
‘societal value’ requirement, absent in the CDAgwb appellate courts to impose
some limitations and regularity on the definitiondetting, as a matter of law, a
national floor for socially redeeming value.Miller v. California, 413 U.S. at 34-
35 (“The First Amendment protects works which, taks a whole, have serious
literary, artistic, political, or scientific value‘The protection given speech and
press was fashioned to assure unfettered interehaindeas for the bringing about
of political and sociathanges desired by the peopRgth v. UnitedStatesat 484
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standards? If that threshold is met, the possibility thabpke in one community
cannot access materials because those materialbergybject to prosecution in
another community does not interfere with substerfiirst Amendment rights.
That some communities m@grmitsome hardcore pornography does not mean
that such material is or should petectedeverywhere. IfChaplinsky v. New
Hampshirge 315 U.S. 568, 571-572 (1942), the Supreme Cdated:

[I]t is well understood that the right of free spkes not absolute at
all times and under all circumstances...There araicewell-defined
and narrowly limited classes of speech, the preverdnd
punishment of which have never been thought te raisy
Constitutional problem...These include the lewd absicene...It has
been well observed that such utterances are natedgesart of any
exposition of ideas, and are of such slight so@alle as a step to
truth that any benefit that may be derived fronmihe clearly
outweighed by the social interest in order and fitgra

Amiciwould also point out that there is little if angntent distributed on the

Internet that cannot also be distributed in targgfbtm €.g, on DVDs) thus

(emphasis added)...But the public portrayal of hamkesexual conduct for its
own sake, and for the ensuing commercial gaindéfarent matter.”)

4 Supreme Court Justices cannot be expected to Wwimwthe contemporary
community standards are in each Federal district.

> Miller, 413 U.S. at 30 (“Under a National Constitutiamdamental First
Amendment limitations on the powers of the Statesat vary from community to
community...”)

' See, e.gFCC v. Pacifica Foundatigrd38 U.S. 726, 750, n.28 (1978)(“The
Commission’s action does not by any means redugksait hearing only what is
fit for children...Adults who feel the need may puask tapes and records...”.)
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enabling website pornographers to send more extpeammegraphic materials only

to districts where U.S. Attorneys refuse to enfdheefederal obscenity laws.

V. PERSONSWHO KNOWINGLY OR RECKLESSLY PROMOTE
PORNOGRAPHY IN A STATE SHOULD NOT BEHEARD TO
COMPLAIN ABOUT BEING CONVICTED OF OBSCENITY ON
SOMETHING OTHER THAN A NATIONAL STANDARD
A primary argument offered for requiring use of tioaal” community

standards when determining whether content disseedron the Internet is

obscene is that disseminators supposedly cannertnaieie the location of persons
who download content from their websites. It idowager true, however, if it ever

was, that Internet content providers and market@nsiot determine the geographic

location of visitors to their websit€or limit marketing to specific states or areas

7 Amiciwould contend that there is no federal distridthi@ United States where
juries would not convict in obscenity cases if gitke opportunity to do so.
According to a survey commissioned by Morality iredila and conducted by
Harris Interactive in July 200@/most three in four (73%) adult Americans said
that viewingpornographic websites and videos is morally unaeddg. According
to a survey commissioned by Morality in Media andaucted by Harris
Interactive in November 2005, more than three dé@ibwar (77%) adult Americans
supported the Justice Department’s new effort toree federal obscenity laws.
Seehttp://lwww.obscenitycrimes.org/suppcrackdown.cfm.

8 See, e.gLouella Fernandez, “Geography Lessons for Orfketilers,”
Silicon.com, Jan. 9, 2008 (“Geolocation has esabyilispelled the myth of the
borderless internet... The technology determines duggaphic location and
network connection data for each IP address acgeasivebsite... Knowing
where and how web visitors are accessing the iatesrfundamental to preventing
online fraud and complying with regulations.) (psbkd at:
http://networks.silicon.com/webwatch/0,39024667 @&8304,00.htm); see also,
www.ip2location.com (“Do you want to know where ydaternet visitors are
coming from?...which state?...which city?...which zip e8d).
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within those states. To avoid prosecution, theeefdisseminators could limit
offerings in more “conservative” districts to lesgreme forms of pornography.

Furthermore, if a distributor doesthingto restrict access from particular
districts or intentionally or recklessly solicitaginess in those districts (as
Defendants did by means of porn spam), that digisibtshould not be heard to
complain about being subject to something other thaational standard.

In United States v. Thoma#g4 F.3d 701, 711 (199&)ert. den, 519 U.S.
820 (1996), the defendants also argued that compmdienology (from a decade
ago, that is no longer true today) required a d&dim of community for
cyberspace rather than the geographic locale detieral judicial district of the
criminal trial. Otherwise, they argued:

[T]here will be an impermissible chill on protectspeech because

BBS operators cannot select who gets the matehajsmake

available on their bulletin boards. Therefore, theptend, BBS

operators like Defendants will be forced to certkeir materials so as

not to run afoul of the standards of the commuwityr the most
restrictive standards.

The Sixth Circuit responded:

19 Appellants’ Brief states at page 35 that “Mass ien@nmunications are
likewise dissimilar to mail or phone. Mailings mlve a geographic address and
phone calls involve an area code. In contrastjlermastomarily are directed to a
recipients email ‘address’ which does not haveaggphic component...” Many
businesses, however, enable purchasers or remtensad lists to target states,
cities or zip codesSee for example, the websites www.specificmedia.com
(“target your ads based on...state...postal code”),vana.listguy.com
(“Consumer Email list — geographically targeted..Gity...by Zip...by Region”).
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Defendants’ First Amendment issue, however, ismeticated by the
facts of this case. This is not a situation whieelulletin board
operator had no knowledge or control over the glicisons where
materials were distributed for downloading or pnrgt..If Defendants
did not wish to subject themselves to liabilityjumisdictions with less
tolerant standards for determining obscenity, ttayld have refused
to give passwords to members in those districtss recluding the
risk of liability.

In the case at bar, if Defendants did not wisbubject themselves, in whole
or part, to contemporary community standards inCitstrict of Arizona, they
should not have sent hardcore pornography intoofilazhomes.

V. THEJURY INSTRUCTION WASNOT IMPROPER AND THE
APPELLANTSWERE NOT PREJUDICED

Appellants state in their Brief (at page 24):

Community standard instructions have always defowdmunities as

geographical, although not always in precise boriega The instruction

given in this case is a clear and fundamentallydidh departure from this
well-established rule.

When the Supreme CourtRoth v. United State854 U.S. 476 (1957)
adopted a new standard of obscenity (“whetherdatrerage person, applying
contemporary community standards, the dominant ¢heinthe material taken as a
whole appeals to prurient interest”), howeverjdt wot define “community” in

geographical terms. Rather, tRethCourt said (at 488-489):

The early leading standard of obscenity allowedenia@tto be judged
merely by the effect of an isolated excerpt uponiq@aarly susceptible
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personsRegina v. Hicklin..Some American courts adopted this
standard...but later decisions have rejected it abdtguted this test:
whether to the average person, applying contempa@nmunity
standards, the dominant theme of the material takemwhole appeals to
prurient interest... Thélicklin test, judging obscenity by the effect of
Isolated passages upon the most susceptible pera@id well encompass
material legitimately treating with sex, and smitst be rejected as
unconstitutionally restrictive of the freedoms pésech and press. On the
other hand, the substituted standard provides gafdg adequate to
withstand the charge of constitutional infirmity.

In Hamling,418 U.S. at 104-107, the Court specifically regelcthe
argument that a geographic area was constitutippnadjuired:

Miller rejected the view that the First and FourteentteAdments require
that the proscription of obscenity be based onaumfnationwide standards
of what is obscene, describing such standardsygmthetical and
unascertainable”...But in so doing the Court ditineguire as a
constitutional matter the substitution of some $enajeographical area into
the same sort of formula; the test was statedrmd®f the understanding of
“the average person, applying contemporary commstandards.”...

Our holding inMiller that California could constitutionally proscribe
obscenity in terms of a “statewide” standard didmean that any such
precise geographic area is required as a mattrtitutional law.
Appellants also state in their Brief (at page 2i&x the District Court’s jury
instruction was erroneous because it permittequityeto “consider evidence of
standards existing iplacesoutside the district.” (Italics supplied Bynici) But

as Justice O’Connor observedAshcroft v. ACLLF®

In holding that a State may define the obscenapddrd by stating the
Miller standard without further specification, 418 U.S1%7,Jenkindeft

20535 U.S. at 589 (O’Connor, J., concurring).
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open the possibility that jurors would apply anynier of standards,
including a national standard, in evaluating mat&riobscenity.

Appellants also state in their Brief (at page 3This instruction creates an
impermissible hybrid between a local and natiomahmunity standard.” But
Hamlingauthorized a “hybrid,” when it stated:

But this is not to say that a district court woualat be at liberty to admit

evidence of standards existing in some place autsidhis particular

district, if it felt such evidence would assist fheors in the resolution of the

issues which they were to decide. (418 U.S. aj 106

Furthermore, by instructing the jury that “commuyrstandards are set by
what is in fact accepted by the community as a e/hibiat is to say by society at
large or people in general” and that the jury maystder evidence of standards
“in places outside” the district, the district coballeviated concerns about a more
conservative community having a heckler’'s vetodifey the rest of the Nation.
Even were the Supreme Court to determine thatgpeogriate standard is a
national standard, Appellants were not materiatgjydiced by the instruction.

In Hamling, 418 U.S. at 107, the Court stated that whilguing instruction
given by the District Court included “occasionderences to the community
standards of the nation as a whole” and thus “datied a wider geographical area
than would be warranted,” whether petitioners “waaerially prejudiced by

those references is a different question.” TherOe@ant on to hold “that reversal

is required only where there is a probability tthet excision of the references to
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the ‘nation as a whole’ in the instruction dealimigh community standards would
have materially affected the deliberations of tmg " Id. at 108.

In the case at bar, not only did the Defendantd s&solicited porn spam
into countless homes, they sent porn spam thatded hardcore depictions of
sexual conduct embedded in the spam, some of wiech viewed by children.
According to a Harris Poll conducted in May 2003%®of online users found
spam “Somewhat/Very annoying,” and 79% said thegfad making spamming
illegal. In particular, according to the surveg8 of online users said that spam
emails “selling pornography” annoyed them “a 16t.”

Furthermore, had children been included in the canity, as they could
have been, it is highly unlikely that any jury hetUnited States would have
determined that the content at issue was acceptabler community standards.
Generally speaking, in determining community stadslaa jury is not to consider
children within the communityPinkus v. United Stated436 U.S. 293 (1978). In
Pinkus however, there was “no evidence that childrerevilee intended recipients

of the materials at issue here, or that petitidvael reason to know children were

2 Humphrey TaylorMajority in Favor of Making Mass-Spamming lllegas&s to
79% of Those OnlineHarrisinteractive, July 16, 2008yailable at
http://www.harrisinteractive.com/harris_poll/indagp?PID=387.
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likely to receive the materials.Id. at 298. With porn spam, children are “likely to

receive the materiaf? and in the case at bar children did receive thiena?®

2 See, e.g“ObscenityCrimes.org...site marks first anniversakorality in
Media Release, Jun. 24, 2003, http://www.morality&dia.org/
obscenityEnforcement/ObscCrimesl1stAnniv.htm. (‘iDgrApril and May 2003,
9 out of 10 reports (90.4%) submitted to Obscemity@€s.org indicated that the
reports were the result of ‘porn spam.’” Almosti4 of 10 (37.1%) of the porn
spam-related reports indicated that children weregsily could have been)
exposed to the spam.”).

23 Grant Gross, “Two convicted for porn spam opergtitDG News Servicelun.
26, 2007 (“Eight U.S. residents...traveled from Masssetts, Texas, lowa, and
California to testify in the trial and to describew their families, including some
children, received the spam.”).
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CONCLUSION
The Court below did not commit error in not instructing the jury to apply a
national standard when considering community standards for the first and second
prongs of Miller.
Dated: November 25, 2008
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